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ARTICLE

Victory for all, administration for some: an examination
of differences in the impact of Indigenous jurisdictional
expansion in Oklahoma

Raymond Orra and Yancey Orrb

aDepartment of Native American Studies, The University of Oklahoma, Norman, OK, USA;
bDepartment of Anthropology, The University of Maryland – College Park, College Park, MD, USA

ABSTRACT
Indigenous polities often face the consequences of decisions that
emerge from processes outside of their control. The U.S. Supreme
Court decision on McGirt v. Oklahoma in 2020, which recognized
nearly a third of the state of Oklahoma as potentially within the
jurisdiction of five Native American tribes, is one such example.
The lawsuit generating this decision was a legal appeal by an
individual – not a tribe – and may have implications that include
recognizing tribal jurisdiction in civil and criminal matters
throughout much of the state. The decision was celebrated by
tribes and those advocating for greater recognition of their terri-
torial authority. Yet, for tribal leaders and other practitioners of
Indigenous self-determination, the decision potentially shifts
major administrative burdens to resource-limited tribes. In an
attempt to mitigate the significant costs of administering this ter-
ritory, these tribes have initiated negotiations with the state of
Oklahoma and local municipalities to clarify jurisdiction and
coordinate administrative responsibilities. Outrage over these
negotiations came from mostly academics and activists who per-
ceived negotiations as a rejection of greater jurisdictional sover-
eignty. This paper uses the McGirt decision as a point of entry to
explore differences in how practitioners and academics grounded
in Indigenous politics understand the impact of policy shifts even
when they further mutually desired commitments.

ARTICLE HISTORY
Received 29 November 2020
Accepted 21 April 2021

KEYWORDS
Native Americans; public
administration; jurisdiction;
indigenous studies

1. Introduction

Scholars taking up the study of Indigenous autonomy typically hold similar values to
the practitioners working within this field. Both see Indigenous self-determination and
autonomy as key to improving outcomes for Indigenous peoples and a mechanism of
further redress for past wrongs. In fact, the field of Indigenous or Native1 studies was
created, in part, to serve the interest of Indigenous peoples (see Deloria 1969; Biolsi
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and Zimmerman 2004; Richardson 2007). We are unaware, for instance, of any scholar
in the field of Indigenous studies who has argued against the importance of self-deter-
mination for Indigenous peoples. A similar sentiment might also be made of tribal offi-
cials or administrators (we will refer to these groups as “practitioners” of Indigenous
self-determination and autonomy) who vocalize their commitment to the sovereign or
autonomous status of their polities in nearly every speech, interview, or presentation.

It was no surprise that scholars and practitioners celebrated the United States
Supreme Court ruling in favor of Jimcy McGirt against the State of Oklahoma (McGirt
v. Oklahoma 2020) (the case referred to hereafter as McGirt). The petitioner was not a
sympathetic defendant given his crime – was found guilty of multiple sex offenses
against minors – yet a decision in favor of McGirt involved the jurisdictional status of
Native lands and ultimately expanded the potential reach and power of many Native
Nations in Oklahoma.2 Undoubtedly scholars from the fields of law, sociology, crimin-
ology, and politics will examine the origins and effects of what is likely a seminal deci-
sion for indigenous polities in the United States. However, in this paper, we are
interested in what happened between scholars and practitioners after the decision.
Both scholars and practitioners perceived the increased recognition of territorial con-
trol as positive, yet the implications of McGirt meant very different things for these
groups. For scholars, this was an expansion of tribal power upon which they should
seize. Among practitioners, such as tribal officials, one implication was an unsolicited
increase in the responsibilities over policy domains at the expense of other obligations
such as social services. This split between scholars and tribal officials and what it means
for understanding Indigenous politics is the subject of this work.

This paper is divided into four sections. The first explores previous research within
the public policy as to the relationship between scholars and practitioners in
Indigenous studies. The second provides a background to the McGirt decision and its
potential implications for tribes in the region. The third foregrounds the response from
many scholars to the tribe’s decision to negotiate with state officials over sharing juris-
diction and the claim that tribes were ceding recently expanded sovereignty. The fourth
section considers characteristics of scholars and practitioners in Indigenous studies
that have shaped the split over the implications of the McGirt decision. This section
uses the McGirt decision to consider questions that might reflect back on the relation-
ship between Indigenous governance practitioners and scholars and activists.

2. Scholar and practitioner relationships in public policy/administration
and indigenous studies

Interest in the relationship between scholars and practitioners in public policy and
administration goes back at least to the early 1990s (Sch€on 1991). Although there are
many sources for the attention given to this relationship (see Tsui 2013), scholarship
has taken a broad interest in whether these groups share similar values (see Gibson
and Deadrick 2010 for one of many reviews). Aside from the degree to which scholars
and practitioners share values, there is continued focus on the need for scholarship to
contribute to societal value (Alford and Hughes 2008), evaluate the accuracy of how
practitioners “think” (Sch€on 1991), and make the field relevant to the sectors it studies
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(Streib, Slotkin, and Rivera 2001). Other studies recognize that the credibility of public
administration scholarship is associated with its relevance to practitioners. For
instance, Henry (1995) acknowledges how a tightly coupled relationship between
research and practice was a central feature of the field of public administration’s most
respected period (approximately the 1920s to the 1940s) whereas Englehart (2001) has
warned of the use of “science” to place theory above practice.

Public administration studies have identified how scholars and practitioners differ
in what they may value. One key difference is the focus on what might be called “rigor”
over “relevance” (see Buick et al. 2016, 36 or Sullivan 2011). Research by Armstrong
and Alsop (2010) and Radin (2013), to name just a few of many studies, describe how
scholars invest greater value in finding generalizable principles and sound methods
than practitioners who are compelled more by the utility in solving specific problems.
Whether solving specific problems through designing relevant research questions, as
Wilkerson (1999) argues, requires direct experience working within this field or close
collaboration, and is one of the many perspectives on how to tighten the coupling of
scholars and practitioners in public policy and administration.

A striking commonality between Indigenous studies and public administration is
their shared mission to directly engage with practitioners to solve relevant problems.
This is true not only of research in Indigenous governance but also the more broadly
constructed field of Indigenous studies which includes research and projects in the
humanities (see Castleden and Garvin 2008). As a field, Indigenous studies place con-
siderable value on supporting practitioners and informing issues of policy (see Mauro
and Hardison 2000 for a description around ecological policy). The origin of this com-
mitment harkens to the foundation of the field which sought, in part, to be of service
to Indigenous peoples and ensure the presence of Indigenous peoples and their know-
ledge in higher education. As Cook-Lynn (1997) observes of the early convening of
scholars who organized what would become Native American studies, “American
Indians were not just the inheritors of trauma but were also heirs to vast legacies of
knowledge about the continent and universe.” (9). These earlier calls for inclusion into
higher education have expanded to include not only the presence of Indigenous peo-
ples and their knowledge but also their methods and epistemologies (see the work asso-
ciated with Smith 1999 or Kovach 2010). Some Indigenous scholarship has even turned
traditional notions of university-based research “on its head” and argued that a schol-
arly convention is a form of ritual similar to what has been associated with “pre-mod-
ern” peoples (Wilson 2008).

In the field of Indigenous public administration and policy, the drive to create
research valued by Indigenous peoples is shared widely. Such research takes a variety
of approaches, but a few themes have emerged over the last decade. One theme is the
interest in intergovernmental relationships. For instance, looking at records of local
government meetings in the United States, Evans (2011) identifies possible conditions
in which Native tribes are more successful in creating policy favorable to tribes.
Conner and Witt (2016) found Native tribes that adopt partnerships with outside gov-
ernments fared better in measures of organizational capacity. A recent and, therefore,
perhaps less developed, theme in Indigenous public administration is how evidence
might differ along with Indigenous and non-indigenous inquiry (see Ronquillo 2011).
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Drawing from previous work by Iaccarino (2003) on Western notions of science and
civilization as well as Cairney, Oliver, and Wellstead (2016) on public administration’s
use of American-dominant notions of evidence, Althaus (2020) suggests that, if the
field of public administration is to be of greater value for both Indigenous and non-
Indigenous peoples it must reexamine how it prioritizes certain forms of evidence.
Better possible outcomes for both Indigenous and non-Indigenous peoples, for Althaus
(2020), include more nuanced ecological policies and effective justice sys-
tems (203–204).

Before discussing this article’s primary case study, we would like to identify a few
topics in which scholars have been critical of Indigenous polities. None of these exam-
ples include scholars willing to undermine Indigenous self-determination as a project
per se. Rather, they criticize how it is expressed and conceptualized. One prominent
critique focuses on how many of the notions concerning political power have
European, not Indigenous origins. Alfred (1999) argues that the use of the term
“sovereignty,” a mainstay in Indigenous political discourse, is a hallmark of colonial
thought rather than an accurate manifestation of traditional Mohawk governance
beliefs. Working within this similar tradition is Coulthard (2014), who suggests that tri-
bal practitioners who accept official recognition from settler states sanction European
rather than Indigenous notions of legitimacy.

In terms of instances of disagreements between scholarship and practitioners, there
are examples in both the United States and Australia. For instance, Wilkins and
Wilkins (2017) criticize Native tribes for violating the human rights of members who
were purged from tribal rolls for political and economic gain. Scholars have been dis-
paraging of practitioners’ decisions over the extraction of environmental resources
across British settler societies (see Horowitz 2018 for general discussion). Such criti-
cism also includes government policy and corporate interests and, therefore, is not
exclusively focused on Indigenous polities, yet governance practitioners are often
implicated in this research along with the negative outcomes (see Sincovich et al.
2018). Such criticism in Indigenous governance literature, has, to our knowledge, not
included explicit discussions on these disagreements between scholars and practitioners
in terms of their meaning, restraints, or avenues for systematic research in Indigenous
studies. We offer the following discrepancy for an example. The McGirt decision was
initially celebrated by scholars and practitioners for increasing tribal agency. Yet, schol-
arly criticism immediately followed when tribes, considering their responsibilities to
their members, exercised their agency by negotiating with state and local authorities to
deal with the aftermath of the McGirt decision.

3. The McGirt decision: background and implications

In the legal case, at stake was not whether Mr. McGirt had committed a crime, rather
whether he had been tried in the correct jurisdiction given he was an enrolled member
of The Seminole Nation of Oklahoma, a Native American tribe that had been relocated
to the region in the 19th century. Native defendants that committed major felonies on
territory deemed as Native land, were required by the earlier court and legislative pre-
cedent to be tried in federal rather than state court. Complicating this unusual
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arrangement in the American legal system, was the federal government’s transfer of its
authority to certain states to prosecute Native defendants for crimes that took place on
Native lands. In the McGirt case, at issue was if criminal jurisdiction had been properly
transferred to the state. By ruling in favor of Mr. McGirt, the Court recognized that
both the land status of much of Oklahoma was akin to a form of title that confers
rights to tribes and that the Creek Nation, whose land Mr. McGirt’s crimes took place
on, possessed jurisdiction over it (see Figure 1 for geographic region and Figure 2 for
accused and victim categorization and its link to jurisdiction). The State of Oklahoma
did not have jurisdiction over Mr. McGirt given his status as a Native American and
the location of the crime.

The status of land has multiple implications for Natives and non-Natives regarding
jurisdiction. To avoid a highly detailed history of the evolution of Native jurisdiction in
the US, we will provide a brief synopsis. Native peoples were considered their own
independent countries for the first few decades after the end of the American
Revolution. By the 1830s, there had been greater claims by the federal and state govern-
ments over the criminal affairs of tribes (Ford 2008). However, the federal and state
government’s jurisdiction was incomplete over Native lands when both the accused
and victim were Natives until the late 19th century. It took Congress passing the Major
Crimes Act (1885) to finally place jurisdiction of capital crimes (murder, manslaughter,
kidnapping, rape, assault, burglary, etc.) into federal jurisdiction. States had been left
out of prosecuting Native peoples as states were found to have little to no jurisdiction
over reservations as tribes had a direct relationship with the federal government that
superseded states (see Fletcher (2006) for the description of what is referred to as the
“Marshall Trilogy”). It was only in the mid-20th century in which the federal govern-
ment, through Acts of Congress, granted authority of criminal affairs to some states.

Native land status in Oklahoma is immensely complex even by American standards.
Its heterogeneity is due to shifts in land policies and the varied ways that populations

Figure 1. Five “Civilized” Tribes and other land designations in Oklahoma circa late 19th century.
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migrated to the state. We will provide a brief outline for the objectives of this article,
but this is not a comprehensive account of how Native title and tribal lands developed
within Oklahoma. What is now Oklahoma was occupied by multiple tribes including
but not limited to Kiowa, Wichita, and Comanche. Under the Andrew Jackson
Administration in the 1830s, the federal government made the Oklahoma region the
location for tribes removed from the east coast and Great Lakes. A well-known
example of the 1830s removal is the Cherokee’s Trail of Tears. Along with the
Cherokee were four other tribes in this period: the Choctaw, Chickasaw, Creek, and
Seminole. This group often referred to as the “Five Civilized Tribes” – now “The Five
Tribes” – signed treaties with the federal government which included land on which
they were to be settled in Oklahoma (or what was called “Indian Territory” in this
period (see Figure 1 for map of Oklahoma by type of Indian land)). These tribes were
settled on “trust land” which restricts its ownership and transfer to tribal members (see
Foreman 1971 for a history of these tribes). Native “reservations,” in the US legal sys-
tem are usually associated with trust land where tribal jurisdictional powers are greater
because outside interests brought by non-Natives had not been established.

Over the latter 19th century, trust lands of the Five Civilized Tribes were eroded as
more tribes were relocated to Oklahoma and the federal government appropriated
existing lands to accommodate recent arrivals. The removal of native land ownership,
trust status of reservation land, and the accompanying diminishment of tribal authority
was not a one-off process but a series of legislative acts starting in the 1860s and ending
in the 1900s (the undermining of tribal authority in Oklahoma continued into the
1950s). One major land reform act was in 1887 when Congress passed the General
Allotment Act which altered the status of reservation land in Oklahoma to a system
close to “freehold,” which meant that non-tribal owners could own land that had been
designated for Natives (Hoig 1984).

Indian offender 

Indian  
victim 

Non-Indian 
victim Victimless 

Non-major 
crime 

Major 
crime 

Tribal 
jurisdiction 

Federal & tribal 
jurisdiction 

Tribal 
jurisdiction 

McGirt decision potentially 
alters jurisdiction via these 
avenues 

State jurisdiction 

Figure 2. Approximation of effect McGirt decision on jurisdiction considering offender and victim
ethnic status for alleged crime taking place on “reservation” land (adapted from A Roadmap for
Making Native America Safer 2013).
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Opening Native land during this period allowed for the Oklahoma Land Run, in
which non-Natives, primarily from the east, were offered land in the Oklahoma
Territory (Hightower 2018). Needless to say, this altered the political, social, and demo-
graphic composition of the territory. As Frymer (2017) points out in his analysis of US
westward expansion and ethnic politics in the 19th century, the federal policy typically
altered the racial composition of territories to a more acceptable (from the perspective
of the settler state) racial mixture before territories were incorporated into statehood.
With its high percentage of Native peoples in the territory, it took a comparatively long
period for Oklahoma to become a state which took place in 1907. This was relatively
late for statehood when compared to adjacent states such as Kansas to the north
(admitted 1861), Texas to the south and west (admitted 1845), and Arkansas to the
east (admitted 1836), each of whom was admitted approximately 45–70 years prior to
Oklahoma (see Frymer 2017 for analysis of statehood and racial composition).

Central to the McGirt decision was the status of reservation (or trust) land that had
been moved freehold (or allotted land). Although it was clear that much of this land
was no longer held in trust and therefore the jurisdictional status as a reservation had
been extinguished for tribes. Although language around land status is generally incon-
sistent, the regions that were once trust land but had this status removed were and still
are referred to as “tribal territory” but not “reservation land.” Tribal territory signifies
less jurisdictional authority over such a region by tribes. It also indicates that greater
authority by state governments. In the case of Oklahoma, most of the remaining land
that was held in trust and designated as a “reservation” had been dissolved by the time
of statehood. The McGirt decision opened the possibility that the original territory
granted to the Five Civilized Tribes was still a reservation for criminal jurisdiction (see
Cherokee, Choctaw, Chickasaw, Creek, and Seminole land base on Figure 1).

Mr. McGirt’s attorneys successfully claimed that the jurisdictional authority of tribes
and the status of land had not been properly “extinguished.” This follows previous
Supreme Court decisions that held the federal government to a high standard for the
extinguishment of Native jurisdiction, especially when treaties were signed recognizing
tribal authority (see Washington v. United States 2018 as an example for resource
rights). Treaties signed in the 1860s between the federal government and tribes that
were relocated to Oklahoma are still binding despite the removal of trust land status in
the McGirt decision. Selling land did not mean the removal of sovereignty in the case
of major crimes. The effects of the McGirt decision on jurisdiction are therefore com-
plex (see Figure 2). What the McGirt decision potentially affects is to rearrange juris-
dictional avenues by directing certain Indian defendants to tribal or federal courts –
depending upon the severity of the accusation – when the alleged crime took place on
“reservation” lands.

The McGirt case was closely watched. By recognizing the land upon which the crime
was committed as a form of Native title, such a designation would have implications
for public policy and the terms upon which Native Nations and the state of Oklahoma
interacted. Tribes, scholars, and activists with normative commitments to Native
autonomy and self-determination applauded the decision. Affirming that nearly one-
third of Oklahoma (see Figure 1) was a territory that had not been entirely ceded by
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Native tribes, the Court’s decision was considered a major victory shared by those sup-
porting a greater form of autonomy for tribes.

Riyaz Kanji, the lawyer who argued on behalf of Mr. McGirt said “[we] will be quot-
ing that decision for the rest of our lives” (Brave NoiseCat 2020). It clarified the status
of land for members of the Five Civilized tribes, as Cherokee Principal Chief Chuck
Hoskin Jr. stated, the “opinion today that the United States government should be held
to its treaty obligations” and “Cherokee Nation is glad the [the Court] has finally
resolved this case and rendered a decision which recognizes” (Polansky 2020) the reser-
vations of the Five Civilized tribes. Chickasaw Nation Governor Bill Anoatubby’s press
release read “We applaud the Supreme Court’s ruling in McGirt v. Oklahoma (2020)
which holds that the Creek Nation’s treaty territory boundaries remain intact”
(Polansky 2020). Along with enthusiasm for the decision there were cautions as to the
potential reach of the decision for other tribes as Cherokee journalist and activists
Rebecca Nagel states “strong language for tribal advocates to use, but at the same time,
[the judge writing the Court’s opinion] was very, very clear about what this decision
applied to and it just applies to Muscogee [another name for the Creek Nation where
the crime had been committed]” (Johnston 2020).

4. Criticism of next steps

The shared sense of an important milestone in the McGirt case was almost immediately
challenged by how tribes should proceed given this foundational shift. By ruling that
part of Oklahoma was reservation land and subject to tribal or federal criminal juris-
diction, it meant that previously decided cases were incorrectly sent to state court
rather than federal or tribal court. Approximately 850 currently imprisoned offenders
were identified as Native and had been convicted of a crime that took place on reserva-
tion land which included a Native victim (Killman 2020). These cases may be reviewed
and retried. Future cases with Native defendants and Native alleged victims could be
potentially tried in federal or tribal court.

Shortly after the McGirt decision was released, it was revealed that the Creek Nation
as well as the nearby Seminole Nation, had been in discussions with the State of
Oklahoma over an agreement-in-principle (hereafter “the agreement”) that would clar-
ify and potentially share criminal (and forms of civil) jurisdiction. This would mean
that the tribe would not be entirely responsible for prosecuting and adjudicating crimes
on their lands that had been deemed as “reservation.” The agreement recommended
that Oklahoma’s Congressional representatives to the federal government enact certain
changes in federal law to clarify jurisdiction and responsibility regarding tribal lands in
Oklahoma (James and Lewis 2020). This would actively seek to draft Congressional
legislation with the hope that it is not done so without the input of tribes. As Cherokee
Chief Hoskin noted of Native history and the need to work with Congress to shape
legislation “[i]f you’re not at the table – you know this from our history – you’re on
the menu” (Crawford 2020). Initially, it appeared that leadership from the Five Tribes
supported this agreement, but support was withdrawn after substantial criticism by
scholars and activists (Murphy 2020).
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The agreement drew the ire of scholars and activists who had praised the McGirt
decision. Yet tribes have compelling reasons to relinquish (the Agreement in Principle
does not relinquish, but it does invite co-jurisdiction) some of their jurisdictional con-
trol. The sovereignty recognized in the McGirt decision extended the power of tribes to
prosecute their own citizens. Tribes have limited resources and directing these toward
imprisoning their own citizens (and Natives of a different tribe) may not reflect the pri-
orities of many tribes or address the needs of their citizens. It is worth noting here that
the McGirt case was not brought by tribes and, in a certain sense, the expanded judica-
tion was decided for them, or perhaps most accurately, thrust upon them. By spending
resources, both in terms of financial and staffing, toward prosecution and incarcer-
ation, tribes have less to fund healthcare, education, housing, and other services they
deliver to their members.

Given that the prosecution and imprisonment of convicted offenders would usually
be funded by the State of Oklahoma, the voluntarily adopting of these costs by tribes
would prioritize a carceral notion of authority at the expense of others. And, of course,
sovereign nations are free to select how they rank their priorities, which may include
ceding jurisdictional responsibilities that work against their own interest or diminish
their capacity in other domains. The resources directed toward incarceration would be
significant. The average cost of housing a prisoner in the United States in 2019 was
$36,000 (Bureau of Prisons 2019) and the per capita income for Native Americans in
Oklahoma in 2018 was approximately $16,000 (Administration for Children &
Families 2018). A critical perspective on the McGirt decision may follow other instan-
ces whereby further recognition of tribal authority shifts financial and social responsi-
bilities from federal and state responsibilities to tribes (see Biolsi 2004 for an analysis
of the furthering of tribal sovereignty as an abjuration of obligation to Native people).

It is entirely possible that tribes wished to intercede in possible legislation by engag-
ing state government through the agreement. The McGirt decision undermined and
complicated the Oklahoma’s jurisdictional authority. There is a concern by many tribal
administrators that the expanded power of tribes in this part of Oklahoma would be
misunderstood and overstated to the point where it could become a threat to other
non-Native interests. Headlines surrounding the McGirt decision were overblown and
included “U.S. Supreme Court deems half of Oklahoma a Native American reservation”
(Hurley 2020 in Reuters) or “Supreme Court Rules That About Half of Oklahoma Is
Native American Land” (Wamsley 2020 in the Washington Post). These make the deci-
sion sound as though Native peoples would control the political lives of non-Natives
and their property, which is inaccurate. Cherokee Nation Chief Hoskin predicted that
legislation would be passed to clarify land status and jurisdiction resulting from
McGirt, “100 percent, you can guarantee they [Congress] will respond. Congress has a
history to responding to Supreme Court cases which move the needle on tribal sover-
eignty” (Agoyo 2020). Such a concern has precedent dating to the 19th century in
which Congress reduced tribal authority in response to court decisions that recognized
tribal criminal and civil jurisdiction over regions.3

Substantial outrage greeted reports that some of the Five Tribes were engaged in
negotiations with the state of Oklahoma after McGirt. The justifications for not fully
pursuing jurisdiction over this area outlined in the previous paragraph were not made
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to, did not reach, or were uncompelling to many scholars and activists. U.S. Poet
Laureate, scholar, activist, and Creek Nation citizen Joy Harjo wrote “What was an
unprecedented victory is being undone—we are giving up our sovereignty.
Heartbreaking” (Harjo 2020). In an essay titled Efforts to Undo Historic Victory in
McGirt (Nagel 2020), lawyer, activist, and Cherokee Nation citizen Mary Katheryn
Nagel said that the McGirt decision “should not subdue us into submission” and “[i]t
is critical that we remain vigilant and poised, ready to pounce, on any and all attacks
on McGirt as well as all future efforts to pass anti-sovereignty legislation[… ].” Creek
Nation citizen, policy advocate, curator, and writer Suzan Harjo claimed that an agree-
ment with the state of Oklahoma “would nullify the Supreme Court’s decision in the
McGirt case” and “Now is the time to stand for sovereignty, not give it away” and “it is
the present generations’ duty to guard and protect it” (Agoyo 2020).

5. Considering disagreements between scholars and practitioners: three
questions and observations

This article has limitations that should be acknowledged. It would be inaccurate to con-
sider “scholars” and “practitioners” as monolithic groups easily divided into two categories.
As often is the case, scholars and activists might be administrators and contribute to policy
decisions (see Cobb 2005) or as collaborators for future development (see Harjo 2006).
Organizing diverse perspectives to neatly fall within one of these two categories is also
inexact. In fact, certain tribal legislators were critical of the agreement. Cherokee Nation
council member Wes Nofire called the agreement “a sacrifice of our sovereignty” and
planned to challenge it with a resolution (Agoyo 2020). It is unclear if legislators are
entirely practitioners as they act outside of the executive functions of a tribe in most cases.
We approach this limitation by contrasting instances in which there is little disagreement
(in our case, that McGirt was a victory for tribal autonomy and recognition) against open
criticism (e.g. certain tribes were in error from the opinion of multiple scholars in their
potential policy responses to the McGirt decision). We also make no prediction to the
effects of such jurisdictional change on crime, safety or equality. The part of this inter-
action to which we attend, is the relationship between scholars and practitioners, rather
than the policy predictions or implications.

Limitations aside, this article demonstrates an avenue for further research on the
interaction of scholars and practitioners working in Indigenous issues. Such research
could add to a greater understanding of Indigenous issues and those who focus on
them, but it is also necessary because of the policy effects scholarly criticism might
have as seen in the McGirt decision. Partly motivated by the criticism of scholars and
activists, tribal officials backed out of the earliest drafts of their agreement in principle
with outside governments. It currently remains unclear what the next steps either tribes
or Congress may take in response to the McGirt decision and what role scholars and
activists might have in shaping how practitioners respond. This case and article bring
up a point of entry to consider the ways those committed to Indigenous sovereignty
may differ, as well as how we might ruminate on disagreement itself. Here we have
outlined three questions that might guide such a conceptualization.
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Are indigenous polities obliged to explain their decisions to scholars
and activists?

Given the sovereign status of Native tribes in the United States, and those on which
this article focused, explanation to scholars and activists would seem to be unnecessary.
Yet, criticism in part generated from scholars and activists appears to have made tribal
leaders alter their course. Perhaps administrative obligations and competing priorities
that tribal leaders and practitioners face are not as apparent or of major concern to
scholars. Scholars and activists might have an entrenched commitment to proving sov-
ereignty that may obscure their appreciation for the limited resources of tribes and the
need for services to be delivered to tribal citizens. There is precedent for such analysis.
Ansell and Weber (1999) identified that the field of organizational theory has had a
greater ability to incorporate new concepts, such as networks, when compared to the
field of international relations largely because it did not have a fixation on the concept
of sovereignty. The concept of sovereignty could be a blinding torch rather than an illu-
minating candle. It could be, therefore, that the practicality that defines practitioners
may imbue them with the liability of greater responsibilities. The McGirt decision and
its aftermath give us a sense that established notions of differences between Indigenous
governance practitioners and scholars still apply.

Are scholars of Indigenous communities and activists obliged to ask tribes
before criticizing them?

It is striking that scholars and activists who criticized the potential agreement did not
seem to ask for the administrator’s rationale before condemning them for relinquishing
sovereignty. One might find this particularly unexpected for scholars who, when wit-
nessing a seemingly counterintuitive action by tribes, could have used this instance as
the basis for a deeper inquiry into their own perspectives and the political realities of
Natives. In the past, it might be assumed that scholars see themselves as researchers
who wished to know more about something before using normative critiques to judge
it. Today one might hope that they would have a sequential relationship beginning
with the knowledge to be followed by judgment. It is also curious, and noteworthy,
that the great empathy for Native governance may be committed to abstractions such
as sovereignty and jurisdiction more than administration which shapes the daily lives
of tribal members. Or perhaps they do not see tribal administration as an extension of
the sovereignty of a people. Rather, they may see the decisions of leaders and practi-
tioners, in this case, as an extension of the process of dispossession. It might also seem
here, that scholars would want to ask further questions, gather empirical evidence (via
picking up a phone), and weigh it before making an intellectual or moral decision.
Perhaps there is an inverse relationship between one’s willingness to express oneself
through public media and one’s interest in seeking out the perspectives of others who
do not explicitly express their views on such media.
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How explicit should a conversation about the relationship between Indigenous
polities and scholars be?

The McGirt decision and its aftermath might, at the risk of sounding flippant, be a
point of entry into a larger conversation about conversations per se. It seems that if
either practitioner explained their decisions or scholars and activists asked for their
rationale, it could be the grounds for a generative discussion of these issues and per-
haps a template for management and exploration of differing opinions about tribal pri-
orities or what is sacred (i.e. sovereignty). Perhaps blinded by an insistence that
Indigenous communities be an inspirational “counterculture” to the modern state
(Sahlins 1999), Indigenous-focused scholars have shown disinterest in intratribal con-
flict and differing points of view about the priorities of a tribe and what can be waived
to attain communal goals.
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Notes

1. A note on nomenclature. In this article we will refer to Indigenous peoples in the United
States as “Native Americans” (or “Native”). Given the widespread and accepted use of the
terms “tribe” or “tribal” as they pertain to Native American polities, this paper will use
these terms while acknowledging these are considered pejorative in other regions. When
we refer to Native peoples outside of the United States or more globally, we will use the
term “Indigenous peoples.”

2. Oklahoma is home to 39 tribes, 38 of which are federally recognized, which is a term
indicating the federal government has a relationship with these groups that allow for
federal funding but also place them in a polity-to-polity interaction. Federally recognized
status is conferred by signing a treaty the federal government in the 18th or 19th century
(treaty making ended in the 1870s), by Congressional Act (i.e. voting) or by an
administrative process (often referred to as the acknowledgment process.

3. Regarding criminal jurisdiction, congress passed the Major Crimes Act (1885) to
undermine decision in Ex parte Crow Dog (1883) which the federal court murder
conviction of a Native man was overturned by the Supreme Court due to the victim of the
crime being Native and the location an Indian reservation. In economic autonomy,
Congress passed the Indian Gaming Regulatory Act (2018) as a restrictive response to the
Supreme Court’s California v. Cabazon Band of Mission Indians (1987) ruling that
granted significant powers to tribes to avoid state-level regulation.
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